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Re: Proposed New Rules, N.J.A.C. 6A:333, School Turnaround and 

Improvement Regulations 
 
Dear Mr. Popoff:  
 
 This Firm represents the Education Law Center (“ELC”), a legal services organization 
that has represented at-risk and vulnerable school children throughout New Jersey with regard to 
their education rights for decades.  ELC welcomes the opportunity to offer the following 
comments and recommendations regarding the new rules, N.J.A.C. 6A:33, School Turnaround 
and Improvement Regulations, proposed by the Commissioner of Education (“Commissioner”). 

I. COMMENTS 

A. Economic Impact Statement  

1. Summary 

 The required Economic Impact statement accompanying the N.J.A.C. 6A:33 proposed 
rules reports that “[t]he total net financial impact to school districts and the Department of 
Education from the implementation of these regulations is negligible as the Department is 
utilizing Federal funds provided for school turnaround initiatives.”  N.J.A.C. 6A:33, Economic 
Impact statement.   

2. ELC Comment 

 Contrary to the Economic Impact statement, the proposed rules authorize the 
Commissioner to enter into contractual agreements with approved “Qualified Turnaround 
Providers,” (“QTPs”) specifying that “[t]he cost of the QTP shall be at the expense of the school 
district in which the Priority or Focus School is located.”  N.J.A.C. 6A:33-33.1(d).  Also, while 
not explicitly referenced in the regulations, the Department claims authority with respect to over 
30% of district and school Title I funds to finance the interventions mandated in the proposed 
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rules.1  The economic impact on districts and schools, therefore, is hardly "negligible” and is 
potentially more significant than the impact statement suggests. 

3. ELC Recommendation 

 ELC recommends that the sentence noting that “the total net financial impact to school 
districts and the Department of Education from the implementation of these regulations is 
negligible as the Department is utilizing Federal funds provided for school turnaround 
initiatives” be deleted from the Economic Impact statement.  In lieu of that description, we 
recommend adding statements noting that school districts will pay for Quality Turnaround 
Providers, making clear that the Department will claim jurisdiction over 30% of district and 
school Title I funds to finance the interventions mandated in the proposed rules, and assessing 
the economic impacts of such changes on schools and districts.   

B. Federal Standards Statement 

1. Summary 

 The Federal Standards statement accompanying the N.J.A.C. 6A:33 proposed rules 
reports that “[t]here are no Federal standards or requirements applicable to the proposed new 
rules; therefore, a Federal standards analysis is not required.”  N.J.A.C. 6A:33, Federal Standards 
Statement. 

2. ELC Comment 

 The Department acknowledges in its Economic Impact statement that it “is utilizing 
Federal funds provided for school turnaround initiatives” to implement these proposed rules.  
The Department also acknowledges that the “School Turnaround and Improvement” measures 
prescribed in the proposed rules were developed as part of the State’s application for a federal 
waiver from certain provisions of the Elementary and Secondary Education Act (“ESEA”).  
There are, in fact, extensive “Federal Standards” and “requirements” attached to both the use of 
Title I funds and to the federal ESEA waiver that is cited as a source of authority for these rules.  
For example, the USDOE flexibility guidelines note that “[t]he Department will monitor each 

                                                 
1 “Title I [Local Educational Agencies] LEAs with Priority and Focus Schools will be required to 
set aside funds in an instructional programs reserve and sign an assurance that those funds will 
support RAC supports and interventions taking place in Priority and Focus Schools.”  NJDOE, 
Memorandum from Commissioner Cerf to Chief School Administrators and Charter School Lead 
Persons,  “Notification of LEAs regarding Regional Achievement Centers and Reward, Priority, 
and Focus status,” April 11, 2012, available at 
http://education.state.nj.us/broadcasts/2012/APR/11/6423/Memo%20re%20accountability%20an
d%20Regional%20Achievement%20Centers.pdf ; RAC presentation, NJDOE Regional 
meetings, June 25-27, 2012, slide 29, available at 
http://www.state.nj.us/education/rac/downloads/index.html. 

http://www.state.nj.us/education/rac/downloads/index.html
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State approved for ESEA flexibility to ensure the State implements its plan fully, effectively, and 
in a manner that is consistent with the approved request and the requirements of ESEA 
flexibility, while supporting the State in their work to improve achievement for all students.”  US 
Department of Education, “ESEA Flexibility Monitoring,” available at 
http://www2.ed.gov/policy/elsec/guid/esea-flexibility/monitoring/index.html.  Detailed protocols 
for assessing State compliance with federal requirements under ESEA waivers are available at 
the USDOE website at http://www.ed.gov/esea/flexibility.  Accordingly, it would certainly seem 
that a “federal standards analysis” for the proposed rules is required and has not been provided. 

3. ELC Recommendation 

 ELC recommends that the Commissioner provide the required federal standards analysis. 

C. Charter School Exemption 

1. Summary 

 In N.J.A.C. 6A:33-1.2, the proposed rules provide that “[t]he rules shall apply to Priority 
and Focus Schools as defined in N.J.A.C. 6A:33-1.3, with the exception of any charter schools 
authorized pursuant to N.J.S.A. 18A:36A-1 et seq., that may be identified as Priority or Focus 
Schools.”  N.J.A.C. 6A:33-1.2 (emphasis added). 

2. ELC Comment 

 The Department has provided no legal or policy justification for exempting charter 
schools from the accountability system of the proposed rules.  With five charter schools 
classified as priority schools under the same criteria used for identifying all other public schools 
as priority or focus, there is a clear need for charter school accountability.  Since charter schools 
operate as part of a statewide system of education, subject to the same constitutional standards as 
all other public schools, they should be subject to the same requirements to make progress or be 
subject to interventions as district-operated schools.  Further, there is nothing in the 
Department’s waiver application to USDOE that proposes or even suggests that charter schools 
would be exempt from the new accountability measures authorized under the waiver. 

 

3. ELC Recommendation 

 ELC recommends that charter schools identified as priority and focus schools should be 
subject to the requirements for quality school reviews, school improvement plans, and RAC and 
QTP interventions that apply to all priority and focus schools.   

http://www2.ed.gov/policy/elsec/guid/esea-flexibility/monitoring/index.html.Yes
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D. Qualified Turnaround Providers 

1. Summary 

 The proposal authorizes the use of “Qualified turnaround provider[s]" or QTPs, each of 
which is defined as “an entity with demonstrated success in both student and school growth and 
improvement based upon expertise grounded in one or more of the turnaround principles.”  
N.J.A.C. 6A:33-1.3.  The Executive Director of a Regional Achievement Center (“RAC”) may 
recommend “the appointment of a qualified turnaround provider, to ensure the meaningful 
implementation of the school improvement plan (SIP) when a Priority or Focus School 
demonstrates continued academic failure or the inability or unwillingness to implement its SIP 
either in whole or in part.”  N.J.A.C .6A:33-1.2.   

With respect to the authority of a QTP, the proposed rules state that, “[i]f a QTP is 
appointed to a Priority or Focus School, the district board of education retains ultimate decision-
making authority with the following exception: upon recommendation by the [Executive 
Director for Regional Achievement], the Commissioner may direct the district board of 
education to take action pursuant to N.J.S.A. 18A:7F-6.b, 18A:7F-34, and 18A:7F-60, and 
N.J.A.C. 6A:33-2.4."  N.J.A.C. 6A:33-3.1(c). 

The QTP is presumably identified or approved by the Commissioner.  Section 3.2 of the 
proposed rules provides that, where appointed, a “qualified turnaround provider agreement shall 
be executed between the QTP and the Commissioner” and that “[t]he cost of the QTP shall be at 
the expense of the school district.”  N.J.A.C. 6A:33-3.2. 

2. ELC Comment 

 The criteria for designation as a QTP are not adequately specified in the proposal and the 
scope and limits of the authority of a QTP are not clearly spelled out in the proposed rules.  
Likewise, the scope of the N.J.A.C. 6A:33-3.1(c) exceptions to the district board of education’s 
ultimate decision-making authority is unclear.  Finally, N.J.A.C. 6A:33-3.1 and 3.2 unwisely 
exclude the district board of education from the process of identifying, approving, and entering 
into an agreement with a QTP, while nonetheless requiring the school district to cover the 
expenses of the QTP and to share joint responsibility for the successful implementation of 
turnaround principles with the QTP.  By excluding the school district from active participation in 
QTP agreements, the proposed regulations fail to ensure critical buy-in to reform at the local 
level.  As recognized by our Supreme Court fifteen years ago, "[s]uccess for all will come only 
when the roots of the educational system – the local schools and districts, the teachers, the 
administrators, the parents, and the children themselves – embrace the educational opportunity 
encompassed by these reforms."  Abbott v. Burke, 153 N.J. 480, 528 (1998). 

3. ELC Recommendation 

 ELC recommends that the Commissioner revise the proposed rules to set forth detailed 
standards and criteria for defining eligibility to serve as QTPs and to clearly delineate the scope 
and limits of the authority of these entities.  Additionally, ELC recommends that the 
Commissioner clarify the scope of the N.J.A.C. 6A:33-3.1(c) exceptions to the district board of 
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education’s ultimate decision-making authority.  Finally, the proposal should be revised to 
include a requirement that a particular QTP may be appointed only with the agreement of the 
affected district and only pursuant to a three party agreement between the QTP, Commissioner, 
and district setting forth the parties’ respective responsibilities and expected objectives, goals, 
and outcomes. 

E. School Performance Reports 

1. Summary 

 Section 1.3 of the proposed rules defines “School performance reports” as the “annual 
Department reports released for every school in New Jersey that set specific school- and 
subgroup-performance targets for both language arts and mathematics, and detail the school’s 
annual progress toward meeting the targets.”  N.J.A.C. 6A:33-1.3.  These reports and targets are 
to be issued for all schools, not only those identified as “priority” or “focus” schools.  See 
N.J.A.C. 6A:33-1.3 (defining school performance reports as being “released for every school in 
New Jersey”).   

 Section 2.2 of the proposed rules prescribes that these noncategorized schools (and not 
the district) “shall discuss the SPR publicly and, for each school missing performance targets on 
the SPR, develop a local board-approved SIP [School Improvement Plan] that addresses the 
missed school- and/or subgroup-performance targets.”  N.J.A.C. 6A:33-2.2.   

2. ELC Comment 

 The methodology for determining “performance targets” is not included in the proposed 
rules.  Instead, the “performance target” methodology is provided in other Department 
documents, such as the Commissioner’s presentation to Superintendents on Sept. 9, 2012.  
Commissioner Cerf’s presentation to Superintendents in Jackson, September 19, 2012, slides 13-
16, available at http://www.state.nj.us/education/news/2012/0919con.htm.  This failure to 
include the methodology in the proposed rules violates the requirement of the Administrative 
Procedure Act ("APA"), N.J.S.A. 52:14B-1 et seq., that the APA's rulemaking procedures must 
be followed in order to adopt any policy of general applicability. 

 The proposal describes the new school performance reports as including "a range of data, 
including progress toward closing achievement gaps [and] comparison to peer schools with 
similar demographics.”  N.J.A.C. 6A:33-1.3.  However, the full “range of data” and all of the 
specific categories of information to be included in the school performance reports are not fully 
named or described in the rules.  For example, the methodology for determining “comparisons to 
peer schools with similar demographics” and for defining “college- and career-readiness data 
points” are undefined.  N.J.A.C. 6A:33-1.3.   

3. ELC Recommendation 

 ELC recommends, as required by the APA, that the methodology for determining the 
performance targets be included in the proposed rules.  Additionally, the metrics for the new 

http://www.state.nj.us/education/news/2012/0919con.htm
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school performance reports should be clearly defined in the rules because they will serve as the 
basis for accountability measures for all schools. 

F. Race-Based Performance Targets 

1. Summary 

 As noted above, the methodology for determining “performance targets” is not included 
in the proposed rules and, instead, the “performance target” methodology is provided in other 
Department documents, such as the Commissioner’s presentation to Superintendents on Sept. 9, 
2012.  Commissioner Cerf’s presentation to Superintendents in Jackson, September 19, 2012, 
available at http://www.state.nj.us/education/news/2012/0919con.htm.  In documents and 
presentations the Department makes clear that its proposed performance targets will include 
differential, race-based, sub-group targets.  Commissioner Cerf’s presentation to Superintendents 
in Jackson, September 19, 2012, slides 13-16, available at 
http://www.state.nj.us/education/news/2012/0919con.htm; NJDOE, ESEA Waiver Request from 
New Jersey, p. 44-47, available at 
http://www.state.nj.us/education/grants/nclb/waiver/waiverapp.pdf. 

2. ELC Comment 

 Under the No Child Left Behind Act (“NCLB”), 20 U.S.C. § 6301 et seq., adequate 
yearly progress benchmarks must be the same for all student subgroups.  However, under the 
Department’s new “annual measurable objectives,” yearly benchmarks on state assessments may 
be dramatically different for individual subgroups based on race and/or socioeconomic status.  
Given that the Department now proposes to codify differential performance targets for white 
students and Black, Latino, and other students who fall into traditionally protected classes under 
federal and state civil rights laws, the Department has a compelling responsibility to demonstrate 
that its establishment of these differing performance targets does not violate state and federal 
anti-discrimination laws.2   

3. ELC Recommendation 

 The Department must articulate in detail its justification for the different treatment of 
individual subgroups and its explanation as to how the differing performance targets do not 
discriminate against students of color and other protected classes. 

G. Exiting Priority Status 

1. Summary 

 The proposal provides that a school may exit “priority” status if it “reduces by 25 percent 
the number of students not demonstrating proficiency on Statewide assessments over a three-year 
period after implementation of the SIP.”  N.J.A.C. 6A:33-2.1(d).  Similarly, a school may exit 
                                                 
2 For a discussion of the policy implications of this issue, see http://www.educatedreporter.com/2012/11/should-
schools-set-sliding-scales-for.html. 
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focus status if it “meets over a three-year period annual measurable objectives for its lowest- 
performing subgroups.”  N.J.A.C. 6A:33-2.1(e).   

2. ELC Comment 

 These targets are based on current proficiency rates for existing state tests, but new state 
exams, being developed by the State Partnership for Assessment of Readiness for College and 
Careers (“PARCC”), are scheduled for implementation in 2014-2015.  Moreover, the targets that 
are based on current proficiency rates for existing state tests will not be comparable to targets 
based on proficiency rates for the PARCC exams.  As the Department itself acknowledged in its 
December 2012 Educational Adequacy Report, when significant changes are made in 
assessments for certain grades, “longitudinal comparisons in those grades cannot accurately be 
compared over time.”  NDOE, Educational Adequacy Report, p.2 n.2, available at 
http://www.njspotlight.com/assets/12/1217/2204.  Thus, the new exams will make comparisons 
of proficiency rates across years invalid and such comparisons would be an inappropriate 
measure of school performance.  

3. ELC Recommendation 

 ELC recommends that the proposed rules for exiting priority and focus status be 
eliminated because changes in assessments will prevent fair implementation of the standards 
established.  Instead, the Department must develop an alternative measure that will permit 
appropriate and fair comparisons among schools and districts on a longitudinal basis. 

H. School Improvement Plan (“SIP”) Implementation 

1. Summary 

 The proposed rules grant broad discretion to the RACs in reviewing and approving SIPs.  
Of particular concern is the regulatory provision that authorizes Commissioner intervention in 
school district expenditures, curriculum, and staffing “if the SIP does not lead to an adequate 
increase in student performance outcomes.”  N.J.A.C. 6A:33-2.5(b).   

2. ELC Comment 

 The regulations not only fail to spell out the components of a SIP (other than to loosely 
define it as “based upon turnaround principles,” N.J.A.C. 6A:33-1.3), but also fail to set any 
standards or criteria for what constitutes “inadequate increase in student performance” sufficient 
to trigger further, more aggressive intervention.  N.J.A.C. 6A:33-2.5(b).   

3. ELC Recommendation 

 ELC recommends that the proposed rules include a description of the components of a 
SIP and set out standards and criteria for what constitutes an “inadequate increase in student 
performance” sufficient to trigger further, more aggressive intervention.  N.J.A.C. 6A:33-2.5(b). 
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I. Comments on issues not included in proposed regulations 

1. Summary 

 The proposed rules do not address significant aspects of the Department’s “new 
accountability system” that are referenced multiple times in NJDOE reports, press releases, 
Department public presentations, grant proposals, and other documents as part of the “new 
accountability system.”  Topics that have been included as features of the new accountability 
system, but which are not addressed by the proposed rules, include reward schools,3 school 
closures,4 utilizing private management firms to run schools or turning those schools into charter 
                                                 
3 The Department’s NCLB waiver application and its appendices include a detailed discussion 
and a list of “reward schools.”  NJDOE, ESEA Waiver Request from New Jersey, p. 48-51, 
Table 2, 388-92, available at http://www.state.nj.us/education/grants/nclb/waiver/waiverapp.pdf.  
This discussion includes plans for monetary awards that will “use Title I, Part A funds under the 
provision of ESEA §1117(c)(2)(A) and other Title I, Part A funds that may be available for 
reallocation such as excess carryover funds up to a maximum of $1 million.”  Id. at 50. 

Reward schools have also been referenced prominently in Department press releases, for 
example, an April 11 release includes a list of 112 “reward schools” classified into “Highest 
Performing” and “Highest Growth” categories.  NJDOE, Press Release, “Christie Administration 
Moves Forward to Turn Around Lowest-Performing Schools in the State,”  April 11, 2012, 
available at  http://www.state.nj.us/education/news/2012/0411rac.htm. 

4 The NJDOE proposes, among other things, to reassign teaching staff, redirect spending to 
ensure funds are spent effectively and efficiently, alter curriculum and programs, charter new 
schools, and, where all else fails, close chronically failing schools.  See NJDOE, Memorandum 
from Commissioner Cerf to Chief School Administrators and Charter School Lead Persons,  
“Notification of LEAs regarding Regional Achievement Centers and Reward, Priority, and Focus 
status,” April 11, 2012, available at 
http://education.state.nj.us/broadcasts/2012/APR/11/6423/Memo%20re%20accountability%20an
d%20Regional%20Achievement%20Centers.pdf; NJDOE, ESEA Waiver Request from New 
Jersey, p. 18, available at http://www.state.nj.us/education/grants/nclb/waiver/waiverapp.pdf. 

A RAC powerpoint presentation to districts stated that “[p]riority Schools that fail to 
implement the required interventions or fail to demonstrate required improvement in student 
academic achievement may become subject to state-ordered closure or other action.”  RAC 
presentation, NJDOE Regional meetings, June 25-27, 2012, slide 37, available at 
http://www.state.nj.us/education/rac/downloads/index.html.   

Commissioner Cerf has also declared that the state will close failing schools.  NJDOE, 
Press Release, “Christie Administration Moves Forward to Turn Around Lowest-Performing 
Schools in the State,”  April 11, 2012, available at 

http://www.state.nj.us/education/news/2012/0411rac.htm
http://www.state.nj.us/education/rac/downloads/index.html
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schools,5 creating a State-operated “achievement district” for low-performing schools,6 and 
reallocating Title I funds.7 

                                                                                                                                                             
http://www.state.nj.us/education/news/2012/0411rac.htm (quoting Commissioner Cerf as saying, 
“[b]ut let me be clear: we will be impatient if schools are unwilling or unable to improve, and we 
must be willing to close or use any other means necessary to give students assigned to those 
schools better options”); NJDOE, Memorandum from Commissioner Cerf to Chief School 
Administrators and Charter School Lead Persons,  “Notification of LEAs regarding Regional 
Achievement Centers and Reward, Priority, and Focus status,” April 11, 2012, available at 
http://education.state.nj.us/broadcasts/2012/APR/11/6423/Memo%20re%20accountability%20an
d%20Regional%20Achievement%20Centers.pdf (“Priority Schools that fail to implement the 
required interventions or fail to demonstrate required improvement in student academic 
achievement may become subject to state-ordered closure, replacement, or other action.”). 

 
5 “While the Department's interventions are designed to provide Priority and Focus Schools with 
the supports necessary to turn themselves around, where they cannot, the Department must have 
the ability to partner with charter management organizations to convert those schools to 
charters.”  NJDOE, ESEA Waiver Request from New Jersey, p. 350, available at 
http://www.state.nj.us/education/grants/nclb/waiver/waiverapp.pdf. 

“Alongside the interventions described in this waiver application, the State will use its current set 
of authorities to vigorously recruit high-performing turnaround organizations to partner with 
struggling schools and charter operators to start new schools in districts with Priority Schools.  
During the state's annual charter application review process, the NJDOE will give preference to 
proposals that seek to locate in these districts and serve students in the grade spans found in the 
district's Priority Schools.”  NJDOE, ESEA Waiver Request from New Jersey, p. 60, available at 
http://www.state.nj.us/education/grants/nclb/waiver/waiverapp.pdf. 

“The percent of high quality public charter schools in New Jersey, as measured by NJDOE’s 
definition of high quality, will increase by 50% by 2014/15.”  NJDOE School Improvement 
Support Terms, grant agreement with the Broad Foundation, May 30, 2012, p 24. 

6 “The Chief Innovation Officer will lead efforts to build an Achievement School District to turn 
around persistently poor performing schools that fail to improve.”  NJDOE School Improvement 
Support Terms, grant agreement with the Broad Foundation, May 30, 2012, p. 13.   

7 “Title I LEAs with Priority and Focus Schools will be required to set aside funds in an 
instructional programs reserve and sign an assurance that those funds will support RAC supports 
and interventions taking place in Priority and Focus Schools.”  NJDOE, Memorandum from 
Commissioner Cerf to Chief School Administrators and Charter School Lead Persons,  

http://www.state.nj.us/education/news/2012/0411rac.htm
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2. ELC Comment 

 Any attempt by the Department to implement these aspects of the accountability system 
would not be permitted for two reasons: (1) there is no clear statutory authority for any of these 
options and (2) such implementation would circumvent State rulemaking requirements.   

3. ELC Recommendation 

 ELC recommends that the Department confirm that none of these proposals, as described 
above, will be implemented because the Department lacks the statutory authority to take such 
actions and because they have not been the subject of appropriate rulemaking under the APA. 

  

 Thank you for the opportunity to comment.  ELC would welcome the opportunity to 
discuss these comments and our concerns.  Please feel free to call us if you have any questions or 
would like to discuss these issues. 

     

Respectfully submitted, 
 
 

 Lawrence S. Lustberg 
Director 

 

                                                                                                                                                             
“Notification of LEAs regarding Regional Achievement Centers and Reward, Priority, and Focus 
status,” April 11, 2012, available at 
http://education.state.nj.us/broadcasts/2012/APR/11/6423/Memo%20re%20accountability%20an
d%20Regional%20Achievement%20Centers.pdf ; RAC presentation, NJDOE Regional 
meetings, June 25-27, 2012, slide 29, available at 
http://www.state.nj.us/education/rac/downloads/index.html; NJDOE Title I fund waiver, NJDOE 
memo to districts from Barbara Gantwerk, Assistant Commissioner, Division of Student and 
Field Services 7/10/12 , available at 
http://education.state.nj.us/broadcasts/2012/JUL/10/7383/ESEA%20Flex%20Implementation.pdf
. 

http://www.state.nj.us/education/rac/downloads/index.html
http://education.state.nj.us/broadcasts/2012/JUL/10/7383/ESEA%20Flex%20Implementation.pdf
http://education.state.nj.us/broadcasts/2012/JUL/10/7383/ESEA%20Flex%20Implementation.pdf
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